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ARGUMENT
A.

Appellees' Petition for Rehearing should be denied because
Crandell's Affidavit and Deposition, both of which are in
the record before this Court, create genuine issues of
material fact.
This Court correctly ruled that the trial erred in granting

Summary Judgment because there are genuine issues of material
fact. Crandall presented ample and sufficient evidence in the
record in the form of both his deposition and affidavit to
preclude summary judgment.

Therefore, this Court should deny

Appellee's Petition for Rehearing and affirm its reversal of the
trial court's order of summary judgment.
Crandall created a genuine issue of material fact through
his affidavit filed in opposition of Woodcock's Motion for
Summary Judgment.

(See Affidavit attached hereto as Addendum B ) .

Specifically, Crandall refuted the terms of the oral agreement
between the parties and denies the existence of a month to month
tenancy.

(R. 000262).

Crandall specifically denied that the

parties agreement in any way contemplated the payment of taxes in
the periodic payments.

(R. 000262).

Crandall's affidavit raised

genuine issues of material fact which precluded granting summary
judgment in this case.
Crandall's Affidavit was in the record before this Court.
R. 000262.

Rule 11 of the Utah Rules of Appellate Procedure

defines the Record on Appeal as follows:
(a) Composition of the record on appeal. The original
papers and exhibits filed in the trial court, the transcript
of proceedings, if any, the index prepared by the clerk of
the trial court, and where available the docket sheet, shall
constitute the record on appeal in all cases.
4

Rule 11, U.R. App. P.

Clearly, there is no doubt that Crandall's

affidavit is part of the record transmitted to this Court by the
lower court and therefore it is part of the record for purposes
of this appeal.
Appellee's contention that Crandall's affidavit was not
timely filed is true to the extent that it was delivered to the
Appellee on the day of the hearing.

However, from that point on

the record is incomplete as to what happened procedurally.

The

record contains no references to any objection made by counsel
for the Appellee at the time of the hearing.

Rather, counsel for

the Appellee filed a Motion to Amend the Record to reflect that
an objection was made to Crandell's affidavit.
granted on or about June 15, 1993.

This motion was

Nonetheless, there is nothing

in the record which reflects whether the trial court judge ruled
on this objection.

Thus, Crandall's affidavit is part of the

record which was transmitted to this Court, was considered by the
trial court and not excluded over the apparent objection of
Appellee's counsel.
Crandall's affidavit was admissible evidence which was
sufficient to create a genuine issue of material fact. Rule 56(e)
of the Utah Rules of Civil Procedure, in the relevant states:
[O]pposing affidavits shall . . . set forth such facts as
would be admissible in evidence, and shall show
affirmatively that the affiant is competent to testify to
the matters stated therein . . . response, by affidavits or
as otherwise provided in this rule, must set forth specific
facts showing that there is a genuine issue for trial.
Rule 56(e), U.R.C.P.

Crandall's affidavit sets forth facts that

would be admissible in evidence.

Pursuant to Rule 4 02 of the
5

Utah Rules of Evidence, "all relevant evidence is admissible"
unless excludable based on various defined exceptions.

Further,

Rule 401 of the Utah Rules of Evidence defines "Relevant
Evidence" as "having any tendency to make the existence of any
fact that is of consequence to the determination of the action
more probable or less probable than it would be without the
evidence."

Rule 401, U.R. E.

Crandall's affidavit was admissible evidence.

First, the

affidavit states Crandall's version of the events which gave rise
to this action.

Clearly, as a party to an oral agreement,

Crandall is competent to testify as to that agreement.

Second,

Crandall's affidavit contains relevant evidence because the
statement therein make the existence of an oral agreement for the
purchase of the building more or less probable as defined by
Rules 401 and 402 of the Utah Rules of Evidence.

Thus,

Crandall's affidavit was admissible evidence which was sufficient
to raise a genuine issue of material fact.
Crandall's deposition which was also a part of the record
below created a genuine issue of material fact which should have
precluded the lower court from granting Appellee's Motion for
Summary Judgment.

Woodcock wishes to deny Crandall's right to

use depositions in support of his appellate brief while at the
same time using the depositions in support of his motion for
summary judgment.

This contention is in direct opposition to

Rule 32 of the Utah Rules of Civil Procedure and the case law
interpreting that rule.
6

Crandall's deposition was made a part of the record by
Appellee's citation to the deposition in his Motion for Summary
Judgment.

Rule 32 of the Utah Rules of Civil Procedure, in the

relevant part states
(d) Publication of deposition. Use of a deposition under
Subsection (a) of this rule shall have the effect of
publishing the deposition unless the court orders otherwise
in response to objections.
Rule 32(d), U.R.C.P.

In Salt Lake City Corp. v. James

Constructors, Inc., 761 P.2d 42 (Utah App. 1988), this Court
stated that Rule 32(d) eliminates the need to publish a
deposition if a party to an action uses that deposition as
prescribed by subsection (a) of that same rule.

In the present

case, Appellee used Crandall's deposition in support of
Appellee's Motion for Summary Judgment but now denies that the
deposition was published and therefore a part of the record
below.

It is clear from Rule 32 that the deposition was

published by use.

It is further clear that the deposition, along

with Crandall's affidavit created a genuine issue of material
fact which precluded the lower court from granting Appellee's
Motion for Summary Judgment.

Thus, because both the affidavit

and deposition are in the record on appeal and because the trial
court never specifically excluded the affidavit by ruling on the
Appellee's objection, this Court correctly relied on Crandell's
affidavit in determining that genuine issues of material fact
exist requiring the reversal of the trial court and remand for
further proceedings.

Appellee's petition for rehearing should be

denied.
7

B.

Crandall's Brief Complied with Rule 24 of the Utah Rules of
Appellate Procedure because it concisely laid out the issues
for review, the standards applicable to each issue and the
relief sought on appeal.
Crandall's brief clearly complied with Rule 24 of the Utah

Rules of Appellate Procedure.

Crandall's brief concisely

presented the issues for review on appeal. (Appellant's Brief
pages 1, 2 ) .

Crandall's brief correctly stated the standard of

review this court applied with respect to each issue.
(Appellant's Brief pages 1,2).

Finally, Crandall's brief

clearly states the relief sought from this court.

(Appellant's

Brief pages 8, 9, 13, 15, 18, 20, 21, and 22). Thus, this Court
correctly considered Crandall's Brief in rendering its decision
on these matters.
Crandall's brief contained concise statements of the issues
for review.

Rule 24(a)(5) and (9) of the Utah Rules of Appellate

Procedure state
(5) A statement of the issues presented for review and the
standard of appellate review with supporting authority for
each issue.
(9) An argument. The argument shall contain the contentions
and reasons of the appellant with respect to the issues
presented, with citations to the authorities, statutes and
parts of the record relied on.
Rule 24(a)(5) and (9), Ut. R. App. P. (1993).

Crandall's brief

clearly met the requirements of both Rule 24(a)(5) and (9) of the
Utah Rules of Appellate Procedure.
Crandall's brief contained a brief statement of the issues
presented and the standards for appellate review.

(See

Appellant's brief pages 1, 2 ) . Additionally, the brief contained
an argument section which contained both the contentions and
8

reasons of the appellant combined with citations to the relevant
authority in support thereof.

(See Appellant's Brief pages 10-

22) .
Crandall's brief did not possess the characteristics which
warrant dismissing the brief on either Woodcock's motion or sua
soonte pursuant Rule 24 (k) of the Utah Rules of Appellate
Procedure.

Rule 24 (k) of the Utah Rules of Appellate Procedure

states
All briefs under this rule must be concise, presented with
accuracy, logically arranged with proper headings and free
from burdensome, irrelevant, immaterial or scandalous
matters. Briefs which are not in compliance may be
disregarded or stricken, on motion or sua sponte by the
court, and the court may assess attorney fees against the
offending lawyer.
Rule 24 (k), Ut. R. App. P. (1993).

In State v. Yates, 834 P.2d

599, 602 (Utah App. 1992), this Court stated that a brief was
insufficient where the issues listed "do not correlate with the
substance of the brief."

In the present case, it is clear that

issues presented in Crandall's brief directly correlated with the
substance of the brief.

Therefore, the issues presented

satisfied this Court's criteria for meeting the requirements of
Rule 24. Additionally, in Yates, the court stated that the
argument section of the brief was insufficient because the "brief
contains no authority and contains no meaningful analysis as to
this argument."

Yates at 602.

Crandall's brief contained both

authority and meaningful analysis in support of his contentions.
Thus, Crandall's brief satisfied the requirements of Rule 24 of
the Appellate Rules of Procedure and therefore this Court was
9

correct in considering Crandall's brief in determining the issues
presented and briefed therein.
CONCLUSION
Apellee's petition for rehearing should be denied because
this Court correctly ruled that there are genuine issues of
material fact.

Crandall's affidavit and deposition were part of

the record and presented admissible evidence to this Court upon
which the Court correctly held that genuine issues of material
fact existed.

Further, Crandall's brief complied with Rule 24 of

the Utah Rules of Appellate Procedure.

Thus, this Court

correctly reversed the trial court's grant of Summary Judgment
and properly remanded the case for further proceedings.
RESPECTFULLY SUBMITTED this

/ I?

day of March, 1994.

Steven C. Tycksen

Steven C. Tycksen
Attorney for Appellant
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Anderson & Watkins
Attorneys for Plaintiff/Appellee
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ADDENDUM A

Rule 302

UTAH RULES OF EVIDENCE

Subdivision (b) is comparable in substance to
Rule 15, Utah Rules of Evidence (1971). Utah
law is believed, to generally follow the position
taken by the Uniform Rules of Evidence (1974)
and the provisions of Article IH as originally

promulgated by the United States S o ^ * ^
Court. See Presumptions in Utah: A Sea*!?^
Certainty, 5 Utah L. Rev. 196 (1956)^?C
Cross-References. — Criminal p?*-^?
ings, presumption of fact in, § 76-1-50^^

NOTES TO DECISIONS
ANALYSIS
Presumption not raised.
Presumption upheld.
Presumption not raised.
Payment of portion of profits to defendant as
partial reimbursement for expenditures of defendant in connection with business premises
did not raise presumption of a Partnership, and
plaintiff was required to meet his burden of
proof without aid of presumption. Koesling v.
Basamakis, 539 P.2d 1043 (Utah 1975).
COLLATERAL

Presumption upheld.
Where mother executed will and tru* w,
strument, and it was later found that the * *
had been executed as a result of undue itd?
ence, there was a prima facie presumption rf
continued undue influence with respect to *
^ ^ subs equent ratification of the tr3
^beTtson
v . Campbell, 674 P.2d 1226 ( u £
IQA^
<V*O*
1983).
REFERENCES

Utah Law Review. — Utah Rules of Evi- tification of land on which property taxes \ _
dence 1983, 1985 Utah L. Rev. 63, 75.
paid to establish adverse possession, %
Am. Jur. 2d. — 29 Am. Jur. 2d Evidence A.L.R.4th 843.
§§ 159 to 165, 167.
Applicability of res ipsa loquitur in case cf
C.J.S. — 31A C.J.S. Evidence § 119.
multiple, nonmedical defendants—modern su-'
A.L.R. — Effect of presumption as evidence fog 59 A L R 4th 201
or upon burden of proof where controverting
Medical* malpractice': presumption or infaw
evidence is introduced, 5 A.L R.3d 19.
e n c e from f a i l u r e o f h
i t a l Qr d o c t o r
Refusal of defendant in public figure libel d u c e r e l e v a n t m e d i c a l r e c Q r d 6 9
*J
case to identify claimed sources as raising pre- <>nfi
sumption against existence of source, 19
^' ,T ,
/ - . - I T
«^y
A L R 4 t h 919
lumbers. — Criminal Law «=» 305,
Presumptions and evidence respecting iden- 3 2 5 ; E v i d e n c e ^ 85 et seq.

Rule 302. Applicability of federal law in civil actions and
proceedings.
In civil actions and proceedings, the effect of a presumption respecting a fact
which is an element of a claim or defense as to which federal law supplies the
rule of decision is determined in accordance with federal law.
Advisory Committee Note. — The text of
this rule is taken from Rule 302, Uniform
Rules of Evidence (1974). Presumptions in

criminal cases are not treated in this rule. Set
Utah Code Annotated, Section 76-1-503 (1953)
or any subsequent revision of that section.

ARTICLE IV.
RELEVANCY AND ITS LIMITS.
Rule 401. Definition of "relevant evidence."
"Relevant evidence" means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more
probable or less probable than it would be without* the evidence.
Advisory Committee Note. — This rule is
the federal rule, verbatim, and is comparable
in substance to Rule 1(2), Utah Rules of Evidence (1971), but the former rule defined relevant evidence as that having a tendency to

prove or disprove the existence of any "mate*
rial fact/' Avoiding the use of the term "material fact" accords with the application given to
former Rule 1(2) by the Utah Supreme Court
State v. Peterson, 560 P.2d 1387 (Utah 1977).

NOTES TO DECISIONS
ANALYSIS
Effect of remoteness.
Cited.
Effect of remoteness.
Remoteness usually goes to the weight of the
evidence and not its admissibility. Terry v.
Zions Coop. Mercantile Inst., 605 P.2d 314

(Utah 1979), overruled on other grounds.
McFariand v. Skaggs Cos., Inc., 678 P.2d 298
< U t a h 1984 >Cited in State v. Gray, 717 P.2d 1313 (Utah
1986); State v. Nickles, 728 P.2d 123 (Utah
1986); Meyers v. Salt Lake City Corp., 747
P.2d 1058 (Utah Ct. App. 1988); Fisher ex rel.

UTAH RULES OF EVIDENCE

m^rs*

• r Trapp, 748 P.2d 204 (Utah Ct. App.
Belden v. Dalbo, Inc., 752 P.2d 1317
' Ct App- 1988); State v. Worthen, 765
^fcMB? ^tah 1 9 8 8 ) ' S t a t e v* M a u r e r , 770
* g j gal (Utah 1989); State, In re R.D.S. 777
—

Rule 402

P.2d 532 (Utah Ct. App. 1989); Whitehead v.
American Motors Sales Corp., 801 P.2d 920
(Utah 1990); State v. Pascual, 804 P.2d 553
(Utah Ct. App. 1991); State v. Larsen, 828 P.2d
487 (Utah Ct. App. 1992).

COLLATERAL REFERENCES
TTtah Law Review. — Utah Rules of Evin c e 1983, 1985 Utah L. Rev. 63, 78.
^United States v. Downing: Novel Scientific

Evidence and the Rejection of Frye> 1986 Utah
L. Rev. 839.

gule 402, Relevant evidence generally admissible; irrelevant evidence inadmissible.
All relevant evidence is admissible, except as otherwise provided by the
Constitution of the United States or the Constitution of the state of Utah,
itatute, or by these rules, or by other rules applicable in courts of this state.
Evidence which is not relevant is not admissible.
Advisory Committee Note. — The text of
&i* rule is Rule 402, Uniform Rules of Evifecce (1974) except that prior to the word
•fcatute" the words "Constitution of the United
States" have been added.

Compiler's Notes. — The Utah rule also
adds the words "or the Constitution of the state
of Utah" to Rule 402, Uniform Rules of Evidence (1974).

NOTES TO DECISIONS
ANALYSIS

Difcretion of court.
Effect of remoteness.
Irrelevant evidence.
Probability evidence.
Scientific evidence.
Standard of review.
Qted.
Discretion of court
>The trial court is given considerable discretion in deciding whether or not evidence subBitted is relevant. Bambrough v. Bethers, 552
P.2d 1286 (Utah 1976).
While relevant evidence is generally admisable, a trial court has broad discretion to determine whether proffered evidence is relevant, and the appellate court will find error in
* relevancy ruling only if the trial court has
•bused its discretion. State v. Harrison, 805
?2d 769 (Utah Ct. App.), cert, denied, 817 P.2d
327 (Utah 1991).
Effect of remoteness.
Remoteness usually goes to the weight of the
•vidence and not its admissibility. Terry v.
2wns Coop. Mercantile Inst., 605 P.2d 314
(Utah 1979), overruled on other grounds,
McFarland v. Skaggs Cos., Inc., 678 P.2d 298
Wtah 1984).
Irrelevant evidence.
Testimony as to impulsiveness of another
Participant in the crime had no bearing on de•odant's guilt or innocence and was properly
•deluded as not relevant to defendant's partici-

pation in the crime. State v. Stephens, 667
P.2d 586 (Utah 1983).
Probability evidence.
Courts have routinely excluded probability
evidence when the evidence invites the jury to
focus upon a seemingly scientific, numerical
conclusion rather than to analyze the evidence
before it and decide where truth lies. State v.
Rammel, 721 P.2d 498 (Utah 1986).
Scientific evidence.
The Frye test (that scientific tests still in the
experimental stages should not be admitted in
evidence, but that scientific testimony deduced
from a well recognized scientific principle or
discovery is admissible if the scientific principle is sufficiently established) is a valid test,
though not necessarily an exclusive test, for
determining when scientific evidence is sufficiently reliable to be admitted and is not inconsistent with Rules 402, 403, and 702 of the
Utah Rules of Evidence. Kofford v. Flora, 744
P.2d 1343 (Utah 1987).
Standard of review.
The judgment of the trial court admitting or
excluding evidence will not be reversed unless
it is shown that the discretion exercised
therein has been abused. Terry v. Zions Coop.
Mercantile Inst., 605 P.2d 314 (Utah 1979),
overruled on other grounds, McFarland v.
Skaggs Cos., Inc., 678 P.2d 298 (Utah 1984).
Cited in State v. Larsen, 828 P.2d 487 (Utah
Ct. App. 1992).

COLLATERAL REFERENCES
^Utah Law Review. — United States v.
gowning: Novel Scientific Evidence and the
rejection of Fryey 1986 Utah L. Rev. 839.
Note, Establishing Paternity Through HLA
Testing: Utah Standards for Admissibility,
" Utah L. Rev. 717.

A.L.R. — Admissibility of voice stress evaluation test results or of statements made during
test, 47 A.L.R.4th 1202.
Admissibility and weight of evidence of prior
misidentification of accused in connection with

Rule 32

UTAH RULES OF CIVIL PROCEDURE

82

Rule 32. Use of depositions in court proceedings.
(a) Use of depositions. At the trial or upon the hearing of a motion or an
interlocutory proceeding, any part or all of a deposition, so far as admissible
under the rules of evidence applied as though the witness were then present
and testifying, may be used against any party who was present or represented
at the taking of the deposition or who had reasonable notice thereof, in accordance with any of the following provisions:
(1) Any deposition may be used by any party for the purpose of contradicting or impeaching the testimony of [a] deponent as a witness or for
any other purpose permitted by the Utah Rules of Evidence.
(2) The deposition of a party or of anyone who at the time of taking the
deposition was an officer, director, or managing agent, or a person designated under Rule 30(b)(6) or 31(a) to testify on behalf of a public or
private corporation, partnership or association or governmental agency
which is a party may be used by an adverse party for any purpose.
(3) The deposition of a witness, whether or not a party, may be used by
any party for any purpose if the court finds:
(A) that the witness is dead; or
(B) that the witness is at a greater distance than 100 miles from
the place of trial or hearing, or is out of the United States, unless it
appears that the absence of the witness was procured by the party
offering the deposition; or
(C) that the witness is unable to attend or testify because of age,
illness, infirmity, or imprisonment; or
(D) that the party offering the deposition has been unable to procure the attendance of the witness by subpoena; or
(E) upon application and notice, that such exceptional circumstances exist as to make it desirable, in the interest of justice and
with due regard to the importance of presenting the testimony of
witnesses orally in open court, to allow the deposition to be used.
(4) If only part of a deposition is offered in evidence by a party, an
adverse party may require him to introduce any other part which ought
in fairness to be considered with the part introduced, and any party may
introduce any other parts.
Substitution of parties pursuant to Rule 25 does not affect the right to use
depositions previously taken; and when an action has been brought in any
court of the United States or of any state and another action involving the
same subject matter is afterward brought between the same parties or their
representatives or successors in interest, all depositions lawfully taken and
duly filed in the former action may be used in the latter as if originally taken
therefor. A deposition previously taken may also be used as permitted by the
Utah Rules of Evidence.
(b) Objections to admissibility. Subject to the provisions of Rule 28(b)
and Subdivision (d)(3) [(c)(3)] of this rule, objection may be made at the trial or
hearing to receiving in evidence any deposition or part thereof for any reason
which would require the exclusion of the evidence if the witness were then
present and testifying.
(c) Effect of errors and irregularities.
(1) As to notice. All errors and irregularities in the notice for taking a
deposition are waived unless written objection is promptly served upon
the party giving the notice.
(2) As to disqualification of officer. Objection to taking a deposition
because of disqualification of the officer before whom it is to be taken is
waived unless made before the taking of the deposition begins or as soon
thereafter as the disqualification becomes known or could be discovered
with reasonable diligence.

83

UTAH RULES OF CIVIL PROCEDURE

Rule 32

(3) As to taking of deposition.
(A) Objections to the competency of a witness or to the competency,
relevancy, or materiality of testimony are not waived by failure to
make them before or during the taking of the deposition, unless the
ground of the objection is one which might have been obviated or
removed if presented at that time.
(B) Errors and irregularities occurring at the oral examination in
the manner of taking the deposition, in the form of the questions or
answers, in the oath or affirmation, or in the conduct of parties, and
errors of any kind which might be obviated, removed, or cured if
promptly presented are waived unless seasonable objection thereto is
made at the taking of the deposition.
(C) Objections to the form of written questions submitted under
Rule 31 are waived unless served in writing upon the party propounding them within the time allowed for serving the succeeding
cross or other questions and within 5 days after service of the last
questions authorized.
(4) As to completion and return of deposition. Errors and irregularities in the manner in which the testimony is transcribed or the deposition is prepared, signed, certified, sealed, endorsed, transmitted, filed, or
otherwise dealt with by the officer under Rules 30 and 31 are waived
unless a motion to suppress the deposition or some part thereof is made
with reasonable promptness after such defect is, or with due diligence
might have been, ascertained.
(d) Publication of deposition. Use of a deposition under Subsection (a) of
this rule shall have the effect of publishing the deposition unless the court
orders otherwise in response to objections.
(Amended effective Jan. 1, 1987.)
Compiler's Notes. — Following the amendment of this rule, effective January 1, 1987,
the reference to Subdivision (d)(3) in Subdivision (b) should be to Subdivision (c)(3).
This rule corresponds to Rule 32, F.R.C.P.
Cross-References. — Admissible evidence,
U.R.E. 401 to 411.
Depositions and prior testimony, admissibility of, U.R.E. 804(b)(1).

Depositions
upon written
questions,
U.R.C.P. 31.
Extension of time, U.R.C.P. 6(b).
Oaths, who may administer, § 78-24-16.
Protective orders, U.R.C.P. 26(c).
Rulings on evidence, U.R.E. 103.
Service of notice, U.R.C.P. 5.
Subpoena for taking deposition, issuance and
service of, U.R.C.P. 45(d).
Witnesses, U.R.E. 601 to 615.

NOTES TO DECISIONS
ANALYSIS

Admissibility.
—Standard of review.
—Witness's absence.
Errors and irregularities.
—Answering stricken question.
Exclusion of part of deposition.
—Nonspecific answers.
—Refusal to give information source.
Exclusion of deposition.
—Waiver.
Absence of motion to suppress.
Objections.
—General.
—Health of witness.
—Specific.
When assertable.
Permitted uses.
—Jury room.
—Out-of-state witness.
—Unavailability of witness.
—Use by either party.
Publication.

Admissibility.
—Standard of review.
The trial court's determination as to admissibility will not be upset absent an abuse of
discretion. Marshall v. Van Gerven, 790 P.2d
62 (Utah Ct. App. 1990).
—Witness's absence.
Trial court abused its discretion in excluding
the deposition of a witness who lived outside
the 100-mile radius provided for in Subdivision
(a)(3)(B). Marshall v. Van Gerven, 790 P.2d 62
(Utah Ct. App. 1990).
Errors and irregularities.
—Answering stricken question.
Exclusion of part of deposition.
Exclusion of only a part of deposition was
proper when one of direct interrogatories was
answered by witness after it had been stricken
out by court, though not removed from questions given to witness, where neither question
nor answer was part of evidence submitted.
Burnham v. Stoutt, 35 Utah 250, 99 P. 1070
(1909).
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set aside must proffer some defense of at least
sufficient ostensible merit to justify a trial on
that issue. Downey State Bank v. MajorBlakeney Corp., 545 P.2d 507 (Utah 1976).
—Setting aside proper.
Where plaintiff served defendant with a
summons, and left a copy with the defendant
which was not the same as the original, the
court had jurisdiction but sufficient confusion
was created so that a motion to set aside the
default judgment should have been granted
and the defendant allowed to plead consistent
with our declared policy that in case of uncertainty, default judgments should be set aside to
allow trial on the merits. Locke v. Peterson, 3
Utah 2d 415, 285 P.2d 1111 (1955).
Default judgment and writ of garnishment
were properly set aside where trial court failed
to obtain jurisdiction over defendant because
summons was not timely issued. Fibreboard
Paper Prods. Corp. v. Dietrich, 25 Utah 2d 65,
475 P.2d 1005 (1970).
Where appellants, plaintiffs in a civil action,
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promptly objected to date set for trial on tk
ground that their counsel had an already
scheduled appearance in another court on th»
date, but due to fact that there were no law ^
motion days between time objection was fifej
and trial date, objection was never heard, r*.
fusal to set aside default judgment entered
when appellants failed to appear on trial dat*
was an abuse of discretion. Griffiths v. Han*,
mon, 560 P.2d 1375 (Utah 1977).
Time for appeal.
Under former Rule 73(h) the time for appeal
from a default judgment in a city court raa
from the date of notice of entry of such judg.
ment, rather than from the date of judgment
Buckner v. Mam Realty & Ins. Co., 4 Utah 24
124, 288 P.2d 786 (1955) (but see Central Bank
& Trust Co. v. Jensen, supra, and Rule 58A(d)).
Cited in Utah Sand & Gravel Prods. Corp v
Tolbert, 16 Utah 2d 407, 402 P.2d 703 (1965*.
J.P.W. Enters., Inc. v. Naef, 604 P.2d 486
(Utah 1979); Katz v. Pierce, 732 P.2d 92 (Utah
1986).

COLLATERAL REFERENCES
Brigham Young Law Review. — Reasonable Assurance of Actual Notice Required for
In Personam Default Judgment in Utah: Graham v. Sawaya, 1981 B.Y.U. L. Rev. 937.
Am. Jur. 2d. — 47 Am. Jur. 2d Judgments
§§ 1152 to 1213.
C.J.S. — 49 C.J.S. Judgments §§ 187 to 218.
A.L.R. — Necessity of taking proof as to liability against defaulting defendant, 8 A.L.R.3d
1070.
Appealability of order setting aside, or refusing to set aside, default judgment, 8 A.L.R.3d
1272.
Defaulting defendant's right to notice and
hearing as to determination of amount of damages, 15 A.L.R.3d 586.

Opening default or default judgment claimed
to have been obtained because of attorney's
mistake as to time or place of appearance,
trial, or filing of necessary papers, 21 A.L.R.3d
1255.
Failure to give notice of application for default judgment where notice is required only
by custom, 28 A.L.R.3d 1383.
Failure of party or his attorney to appear at
pretrial conference, 55 A.L.R.3d 303.
Default judgments against the United States
under Rule 55(e) of the Federal Rules of Civil
Procedure, 55 A.L.R. Fed. 190.
Key Numbers. — Judgment <s=» 92 to 134.

Rule 56. Summary judgment.
(a) For claimant. A party seeking to recover upon a claim, counterclaim or
cross-claim or to obtain a declaratory judgment may, at any time after the
expiration of 20 days from the commencement of the action or after service of
a motion for summary judgment by the adverse party, move with or without
supporting affidavits for a summary judgment in his favor upon all or any
part thereof.
(b) For defending party. A party against whom a claim, counterclaim, or
cross-claim is asserted or a declaratory judgment is sought, may, at any time,
move with or without supporting affidavits for a summary judgment in his
favor as to all or any part thereof.
(c) Motion and proceedings thereon. The motion shall be served at least
10 days before the time fixed for the hearing. The adverse party prior to the
day of hearing may serve opposing affidavits. The judgment sought shall be
rendered forthwith if the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any, show that there is
no genuine issue as to any material fact and that the moving party is entitled
to a judgment as a matter of law. A summary judgment, interlocutory in
character, may be rendered on the issue of liability alone although there is a
genuine issue as to the amount of damages.
(d) Case not fully adjudicated on motion. If on motion under this rule
judgment is not rendered upon the whole case or for all the relief asked and a
trial is necessary, the court at the hearing of the motion, by examining the
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pleadings and the evidence before it and by interrogating counsel, shall if
practicable ascertain what material facts exist without substantial controversy and what material facts are actually and in good faith controverted. It
jjjall thereupon make an order specifying the facts that appear without subjtantial controversy, including the extent to which the amount of damages or
other relief is not in controversy, and directing such further proceedings in the
action as are just. Upon the trial of the action the facts so specified shall be
deemed established, and the trial shall be conducted accordingly.
(e) Form of affidavits; further testimony; defense required. Supporting and opposing affidavits shall be made on personal knowledge, shall set
forth such facts as would be admissible in evidence, and shall show affirmatively that the affiant is competent to testify to the matters stated therein.
Sworn or certified copies of all papers or parts thereof referred to in an affidavit shall be attached thereto or served therewith. The court may permit affidavits to be supplemented or opposed by depositions, answers to interrogatories,
or further affidavits. When a motion for summary judgment is made and
supported as provided in this rule, an adverse party may not rest upon the
mere allegations or denials of his pleading, but his response, by affidavits or
as otherwise provided in this rule, must set forth specific facts showing that
there is a genuine issue for trial. If he does not so respond, summary judgment, if appropriate, shall be entered against him.
(f) When affidavits are unavailable. Should it appear from the affidavits
of a party opposing the motion that he cannot for reasons stated present by
affidavit facts essential to justify his opposition, the court may refuse the
application for judgment or may order a continuance to permit affidavits to be
obtained or depositions to be taken or discovery to be had or may make such
other order as is just.
(g) Affidavits made in bad faith. Should it appear to the satisfaction of
the court at any time that any of the affidavits presented pursuant to this rule
are presented in bad faith or solely for the purpose of delay, the court shall
forthwith order the party employing them to pay to the other party the
amount of the reasonable expenses which the filing of the affidavits caused
him to incur, including reasonable attorney's fees, and any offending party or
attorney may be adjudged guilty of contempt.
Compiler's Notes. — This rule is similar to
Rule 56, F.R.C.P.

Cross-References. — Contempt generally,
§§ 78-7-18, 78-32-1 et seq.

NOTES TO DECISIONS
Availability of motion.
Cross-motions.
Affidavit.
Damages.
—Contents.
Discovery.
—Corporation.
Disputed facts.
—Experts.
Evidence.
—Inconsistency with deposition.
—Facts considered.
—Necessity of opposing affidavits.
—Improper evidence.
Resting on pleadings.
—Proof.
—Objection.
—Weight of testimony.
—Sufficiency.
Improper party plaintiff.
Hearsay and opinion testimony
Issue of fact.
—Superseding pleadings.
—Corporate existence.
—Unpleaded defenses.
—Deeds.
—Verified pleading.
—Lease as security.
—Waiver of right to contest.
Judicial attitude.
—When unavailable.
Motion for new trial.
Exclusive control of facts.
Motion to dismiss.
—Who may make.
Motion to reconsider.
Affirmative defense.
Notice.
Answers to interrogatories.
—Provision not jurisdictional.
Appeal.
—Waiver of defect.
—Adversely affected party.
"-Standard of review.
Procedural due process.
Attorney's fees.
Purpose.
ANALYSIS
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NOTES TO DECISIONS
ANALYSIS

Dismissal by court
Summary affirmance
Time for filing
Cited
Dismissal by court
Appeal appropriate for summary disposition
(1 e t dismissal) on court's own motion See
Thompson v Jackson, 743 P 2d 1230 (Utah Ct
App 1987)
Summary affirmance.
Summary affirmance under this rule is a determination of the appeal on its merits, after
the parties have been afforded a full and adequate opportunity to present relevant argu-

ments and authorities An appellate court*
jection of appellant's contentions as unm^n?
nous does not deny him his right of apoU
Hernandez v Hayward, 764 P 2d 993 'UtahcT
App 1988), State v Palmer, 786 P2d 2«
(Utah Ct App 1990) (decided under f or ^
Rule 10, Utah R Ct App )
^
Time for filing.
A motion for summary disposition that »
clearly meritorious supports a suspension tf
the time limitation contained in this ruU
Bailey v Adams 798 P 2d 1142 (Utah Ct. Ana.
1990)
•*•
C i t e d in B e n c h m a r k I n c v Salt LaJ^
V a l l e y Mental H e a l t h B d , Inc , 830 P 2d 21S
(Utah 1991)

Rule 11. The record on appeal.
(a) Composition of the record on appeal. The original papers and exhibits filed m the trial court, the transcript of proceedings, if any, the indei
prepared by the clerk of the trial court, and where available the docket sheet,
shall constitute the record on appeal in all cases A copy of the record certified
by the clerk of the trial court to conform to the original may be substituted for
the original as the record on appeal. Only those papers prescribed under
paragraph (d) of this rule shall be transmitted to the appellate court
(b) Pagination and indexing of record. Immediately upon filing of the
notice of appeal, the clerk of the trial court shall paginate all of the original
papers and any transcript filed in that court in chronological order and shall
prepare a chronological index of those papers The index shall contain a reference to the date on which the paper was filed in the trial court and the
starting page of the record on which the paper will be found Clerks of the
trial and appellate courts shall establish rules and procedures for checking
out the record after pagination for use by the parties m preparing briefs for an
appeal or m preparing or briefing a petition for writ of certiorari
(c) Duty of appellant. After filing the notice of appeal, the appellant, or in
the event that more than one appeal is taken, each appellant, shall comply
with the provisions of paragraphs (d) and (e) of this rule and shall take any
other action necessary to enable the clerk of the trial court to assemble and
transmit the record A single record shall be transmitted.
(d) Papers on appeal.
(1) Criminal cases. All of the papers in a criminal case shall be included by the clerk of the trial court as part of the record on appeal.
(2) Civil cases. In all civil cases, the papers to be transmitted shall
consist of the following
(A) Civil cases with short records. In civil cases where all the
papers total fewer than 300 pages, all of the papers will be transmitted to the appellate court upon completion of the filing of briefs In
such cases, the appellant shall serve upon the clerk of the trial court,
simultaneously with the filing of appellant's reply brief, notice of the
date on which appellant's reply brief was filed. If appellant does not
intend to file a reply brief, appellant shall notify the clerk of the trial
court of that fact within 30 days of the filing of appellee's brief.
(B) All other civil cases. In all other civil cases where the papers
are or exceed 300 pages, all parties shall file with the clerk of the
trial court, within 10 days after briefing is completed, a joint or separate designation of those papers referred to in their respective briefs.
Only those designated papers and the following, to the extent applicable, shall be transmitted to the clerk of the appellate court by the
clerk of the trial court.
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(i) the pleadings as defined in Rule 7(a), Utah Rules of Civil
Procedure;
(ii) the pretrial order, if any;
(iii) the final judgment, order, or interlocutory order from
which the appeal is taken;
(iv) other orders sought to be reviewed, if any;
(v) any supporting opinion, findings of fact or conclusions of
law filed or delivered by the trial court;
(vi) the motion, response, and accompanying memoranda upon
which the court rendered judgment, if any;
(vii) jury instructions given, if any;
(viii) jury verdicts and interrogatories, if any;
(ix) the notice of appeal.
(3) Agency cases. Where all papers in the agency record total fewer
than 300 pages, the agency shall transmit all papers to the appellate
court. Where all papers in the agency record total 300 or more pages, the
parties shall, within 10 days after briefing is completed, file with the
agency a joint or separate designation of those papers necessary to the
appeal. The agency shall transmit those designated papers to the appellate court. Instead of filing all papers or designated papers, the agency
may, with the approval of the court, file only the chronological index of
the record or of such parts of the record as the parties may designate. All
parts of the record retained by the agency shall be considered part of the
record on review for all purposes,
(e) The transcript of proceedings; duty of appellant to order; notice
to appellee if partial transcript is ordered.
(1) Request for transcript; time for filing. Within 10 days after filing the notice of appeal, the appellant shall request from the reporter a
transcript of such parts of the proceedings not already on file as the
appellant deems necessary. The request shall be in writing, and, within
the same period, a copy shall be filed with the clerk of the trial court and
the clerk of the appellate court. If no such parts of the proceedings are to
be requested, within the same period the appellant shall file a certificate
to that effect with the clerk of the trial court and a copy with the clerk of
the appellate court. If there was no reporter but the proceedings were
otherwise recorded, the appellant shall request from a court transcriber
certified in accordance with the rules and procedures of the Judicial
Council a transcript of such parts of the proceeding not already on file as
the appellant deems necessary. By stipulation of the parties approved by
the appellate court, a person other than a certified court transcriber may
transcribe a recorded hearing. The clerk of the appellate court shall, upon
request, provide a list of all certified court transcribers. The transcriber is
subject to all of the obligations imposed on reporters by these rules.
(2) Transcript required of all evidence regarding challenged
finding or conclusion. If the appellant intends to urge on appeal that a
finding or conclusion is unsupported by or is contrary to the evidence, the
appellant shall include in the record a transcript of all evidence relevant
to such finding or conclusion.
(3) Statement of issues; cross-designation by appellee. Unless the
entire transcript is to be included, the appellant shall, within 10 days
after filing the notice of appeal, file a statement of the issues that will be
presented on appeal and shall serve on the appellee a copy of the request
or certificate and a copy of the statement. If the appellee deems a transcript of other parts of the proceedings to be necessary, the appellee shall,
within 10 days after the service of the request or certificate and the
statement of the appellant, file and serve on the appellant a designation
of additional parts to be included. Unless within 10 days after service of
such designation the appellant has requested such parts and has so noti-
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fied the appellee, the appellee may within the following 10 days either
request the parts or move in the trial court for an order requiring the
appellant to do so.
(4) Payment of reporter. At the time of the request, a party shall
make satisfactory arrangements with the reporter or transcriber for pay.
ment of the cost of the transcript.
(f) Agreed statement as the record on appeal. In lieu of the record on
appeal as defined in paragraph (a) of this rule, the parties may prepare and
sign a statement of the case, showing how the issues presented by the appeal
arose and were decided in the trial court and setting forth only so many of the
facts averred and proved or sought to be proved as are essential to a decision
of the issues presented. If the statement conforms to the truth, it, together
with such additions as the trial court may consider necessary fully to present
the issues raised by the appeal, shall be approved by the trial court. The clerk
of the trial court shall transmit the statement to the clerk of the appellate
court within the time prescribed by Rule 12(b)(2). The clerk of the trial court
shall transmit the index of the record to the clerk of the appellate court upon
approval of the statement by the trial court.
(g) Statement of evidence or proceedings when no report was made
or when transcript is unavailable. If no report of the evidence or proceedings at a hearing or trial was made, or if a transcript is unavailable, the
appellant may prepare a statement of the evidence or proceedings from the
best available means, including recollection. The statement shall be served on
the appellee, who may serve objections or propose amendments within 10 days
after service. The statement and any objections or proposed amendments shall
be submitted to the trial court for settlement and approval and, as settled and
approved, shall be included by the clerk of the trial court in the record on
appeal.
(h) Correction or modification of the record. If any difference arises as
to whether the record truly discloses what occurred in the trial court, the
difference shall be submitted to and settled by that court and the record made
to conform to the truth. If anything material to either party is omitted from
the record by error or accident or is misstated, the parties by stipulation, the
trial court, or the appellate court, either before or after the record is transmitted, may direct that the omission or misstatement be corrected and if necessary that a supplemental record be certified and transmitted. The moving
party, or the court if it is acting on its own initiative, shall serve on the parties
a statement of the proposed changes. Within 10 days after service, any party
may serve objections to the proposed changes. All other questions as to the
form and content of the record shall be presented to the appellate court.
(Amended effective October 1, 1992.)
Advisory Committee Note. — The rule is
amended to make applicable in the Supreme
Court a procedure of the Court of Appeals for
preparing a transcript where the record is
maintained by an electronic recording device.
The rule is modified slightly from the former
Court of Appeals rule to make it the appellant's responsibility, not the clerk's responsibility to arrange for the preparation of the
transcript.
Amendment Notes. — The 1992 amendment, effective October 1, 1992, added the second sentence in Subdivision (a) and made sty-

listic changes in the third sentence; in Subdivision (b) inserted "and any transcript" and substituted "a chronological index" for "an alphabetical index" in the first sentence and added
the third sentence; and in Subdivision (d) deleted "and Exhibits" from the heading, deleted
"original" before "papers" in four places, rewrote the introductory paragraph in Subdivision (2), deleting a second sentence similar to
the new third sentence in Subdivision (b), deleted "by the parties, as set forth in Rule
12(b)(2)" from the end of the first sentence in
Subdivision (2)(A), and added Subdivision (3).
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j^xnanding the case under this rule on its own motion at any time if the claim
1^33 been raised and the motion would have been available to a party.
(b) Content of motion; response; reply. The content of the motion shall
conform to the requirements of Rule 23. The motion shall include or be accompanied by affidavits alleging facts not fully appearing in the record on appeal
that show the claimed deficient performance of the attorney. The affidavits
shall also allege facts that show the claimed prejudice suffered by the appellant as a result of the claimed deficient performance. A response shall be filed
within 20 days after the motion is filed. Any reply shall be filed within 10
days after the response is filed.
(c) Order of the court. Upon consideration of the motion, affidavits, and
memoranda, the court may order that the case be temporarily remanded to
the trial court for the purpose of entering findings of fact relevant to the claim
of ineffective assistance of counsel. If it appears to the appellate court that the
attorney of record on the appeal faces a conflict of interest upon remand, the
court shall direct that counsel withdraw and that new counsel for the appellant be appointed or retained.
(d) Effect on appeal. Oral argument and the deadlines for briefs shall be
vacated upon the filing of a motion to remand under this rule. Other procedural steps required by these rules shall not be stayed by a motion for remand,
unless a stay is ordered by the court upon stipulation or motion of the parties
or upon the court's motion.
(e) Proceedings before the trial court. Upon remand the trial court shall
conduct hearings and take evidence as necessary to enter the findings of fact
necessary to determine the claim of ineffective assistance of counsel. Evidentiary hearings shall be conducted without a jury and as soon as practicable
after remand. The burden of proving a fact shall be upon the proponent of the
feet. The standard of proof shall be a preponderance of the evidence. The trial
court shall enter written findings of fact.
(f) Preparation and transmittal of the record. At the conclusion of all
proceedings before the trial court, the clerk of the trial court and the court
reporter shall prepare the record of the supplemental proceedings as required
by these rules. If the record of the original proceedings before the trial court
has been transmitted to the appellate court, the clerk of the trial court shall
immediately transmit the record of the supplemental proceedings upon preparation of the supplemental record. If the record of the original proceedings
before the trial court has not been transmitted to the appellate court, the clerk
of the court shall transmit the record of the supplemental proceedings upon
the preparation of the entire record.
(g) Appellate court determination. Upon receipt of the record from the
trial court, the clerk of the court shall notify the parties of the new schedule
*or briefing or oral argument under these rules. Errors claimed to have been
*nade during the trial court proceedings conducted pursuant to this rule are
reviewable under the same standards as the review of errors in other appeals.
*ne findings of fact entered pursuant to this rule are reviewable under the
•anie standards as the review of findings of fact in other appeals.
tAdded effective October 1, 1992.)

Bale 24. Briefs.
(a) Brief of the appellant. The brief of the appellant shall contain under
•PPropriate headings and in the order indicated:
(1) A complete list of all parties to the proceeding in the court or
agency whose judgment or order is sought to be reviewed, except where
the caption of the case on appeal contains the names of all such parties.
The list should be set out on a separate page which appears immediately
inside the cover.
(2) A table of contents, with page references.

Rule 24

UTAH RULES OF APPELLATE PROCEDURE

«*

(3) A table of authorities with cases alphabetically arranged and wat
parallel citations, rules, statutes and other authorities cited, with reft*
ences to the pages of the brief where they are cited.
(4) A brief statement showing the jurisdiction of the appellate cotm
(5) A statement of the issues presented for review and the standard rf
appellate review with supporting authority for each issue.
(6) Constitutional provisions, statutes, ordinances, rules, and regul*.
tions whose interpretation is determinative shall be set out verbatim witi
the appropriate citation. If the pertinent part of the provision is lengthy
the citation alone will suffice, and in that event, the provision shall be se»
forth as provided in paragraph (f) of this rule.
(7) A statement of the case. The statement shall first indicate briefh
the nature of the case, the course of proceedings, and its disposition in th*
court below. A statement of the facts relevant to the issues presented fcr
review shall follow. All statements of fact and references to the proceedings below shall be supported by citations to the record in accordance with
paragraph (e) of this rule.
(8) Summary of arguments. The summary of arguments, suitabh
paragraphed, shall be a succinct condensation of the arguments actually
made in the body of the brief. It shall not be a mere repetition of the
heading under which the argument is arranged.
(9) An argument. The argument shall contain the contentions and reasons of the appellant with respect to the issues presented, with citations
to the authorities, statutes, and parts of the record relied on.
(10) A short conclusion stating the precise relief sought.
(b) Brief of the appellee. The brief of the appellee shall conform to the
requirements of paragraph (a) of this rule, except that a statement of the.
issues or of the case need not be made unless the appellee is dissatisfied with
the statement of the appellant.
(c) Reply brief. The appellant may file a brief in reply to the brief of tht
appellee, and if the appellee has cross-appealed, the appellee may file a briei
in reply to the response of the appellant to the issues presented by the crossappeal. Reply briefs shall be limited to answering any new matter set forth in
the opposing brief. The content of the reply brief shall conform to the requirements of paragraph (a)(2), (3), (6), (9), and (10) of this rule. No further briefs
may be filed except with leave of the appellate court.
(d) References in briefs to parties. Counsel will be expected in their
briefs and oral arguments to keep to a minimum references to parties by such
designations as "appellant" and "appellee." It promotes clarity to use the
designations used in the lower court or in the agency proceedings, or the
actual names of parties, or descriptive terms such as "the employee," "the
injured person," "the taxpayer," etc.
(e) References in briefs to the record. References shall be made to the
pages of the original record as paginated pursuant to Rule 1Kb), to pages of
the reporter's transcript, or to pages of any statement of the evidence or
proceedings or agreed statement prepared pursuant to Rule 11(f) or 11(g)References to exhibits shall include exhibit numbers. If reference is made to
evidence the admissibility of which is in controversy, reference shall be made
to the pages of the transcript at which the evidence was identified, offered
and received or rejected.
(f) Reproduction of statutes, rules, regulations, documents, etc. If determination of the issues presented requires the study of statutes, rules, regulations, etc., or relevant parts thereof, to the extent not set forth under subparagraph (a)(6) of this rule, they shall be reproduced in the brief or in an
addendum at the end, or they may be supplied to the court in pamphlet formCopies of those parts of the record on appeal that are of central importance to
the determination of the appeal (e.g., the challenged instructions, findings of
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utf, and conclusions of law, memorandum decision, the contract or document
•abject to construction, etc.) shall also be included in the addendum.
(g) Length of briefs. Except by permission of the court, principal briefs
jkall not exceed 50 pages, and reply briefs shall not exceed 25 pages, exclusive
of pages containing the table of contents, tables of citations and any addenjjmn containing statutes, rules, regulations, or portions of the record as reQuired by paragraph (0 of this rule.
(h) Briefs in cases involving cross-appeals. If a cross-appeal is filed, the
party first filing a notice of appeal shall be deemed the appellant for the
purposes of this rule and Rule 26, unless the parties otherwise agree or the
court otherwise orders. The brief of the appellee shall contain the issues and
arguments involved in the cross-appeal as well as the answer to the brief of
the appellant.
(i) Briefs in cases involving multiple appellants or appellees. In cases
involving more than one appellant or appellee, including cases consolidated
for purposes of the appeal, any number of either may join in a single brief, and
any appellant or appellee may adopt by reference any part of the brief of
mother. Parties may similarly join in reply briefs.
(j) Citation of supplemental authorities. When pertinent and significant
authorities come to the attention of a party after that party's brief has been
filed, or after oral argument but before decision, a party may promptly advise
the clerk of the appellate court, by letter setting forth the citations. An original letter and nine copies shall be filed in the Supreme Court. An original
letter and seven copies shall be filed in the Court of Appeals. There shall be a
reference either to the page of the brief or to a point argued orally to which the
citations pertain, but the letter shall without argument state the reasons for
the supplemental citations. Any response shall be made within 7 days of filing
and shall be similarly limited.
(k) Requirements and sanctions. All briefs under this rule must be concise, presented with accuracy, logically arranged with proper headings and
free from burdensome, irrelevant, immaterial or scandalous matters. Briefs
which are not in compliance may be disregarded or stricken, on motion or sua
iponte by the court, and the court may assess attorney fees against the offending lawyer.
(1) Brief covers. The covers of all briefs shall be of heavy cover stock and
•hall comply with Rule 27.
(Amended effective October 1, 1992.)
Advisory Committee Note. — The brief
•ttst now contain for each issue raised on apF**l, a statement of the applicable standard of
**v»ew and citation of supporting authority.

Amendment Notes. — The 1992 amendment, effective October 1, 1992, added the
third sentence in Subdivision (c) and made stylistic changes in Subdivisions (a)(5) and (7).

NOTES TO DECISIONS
ANALYSIS

l5*»titutional arguments.
^VWents.
^Argument.
^appropriate language.
gST^ues raised.
^Statement of facts with citation to record.
p£~Failiire to contain.
V**andard °f review.
/Wure to file.
^JWective appeal.
JT^riy documented argument.

Jgjr brief.
f^k*^e r0 1 1 * 1 arguments.
^ttf» . toniake an argument for an innova£7* .interpretation of a state constitutional
' ^ ^ o n textually similar to a federal provi-

sion, the following points should be developed
and supported with authority and analysis.
First, counsel should offer analysis of the
unique context in which Utah's constitution
developed with regard to the issue at hand.
Second, counsel should demonstrate that state
appellate courts regularly interpret even
textually similar state constitutional provisions in a manner different from federal interpretations of the United States Constitution
and that it is entirely proper to do so in our
federal system. Third, citation should be made
to authority from other states supporting the
particular construction urged by counsel. State
v. Bobo, 803 P.2d 1268 (Utah Ct. App. 1990).
Contents.
A brief must contain some support for each
contention. State v. Wareham, 772 P.2d 960

ADDENDUM B

IN THE THIRD JUDICIAL DISTRICT COURT OF SUMMIT COUNTY
STATE OF UTAH
DAVID J. WOODCOCK,

)
)
)

Plaintiff,
v.

)

JOHN CRANDALL,

)
)

Defendant.

AFFIDAVIT OF
JOHN CRANDELL

Case No. 9211580
Judge Frank Noel

)

STATE OF UTAH

)
: ss.
)

COUNTY OF SALT LAKE

JOHN CRANDELL, being first duly sworn, deposes and says as
follows:
1.

I am the defendant in this action and make this affidavit

of my personal knowledge.
2.

In the spring of 1985, I had made a down payment in the

amount of $40,000 on the purchase of the building at 558 Main in
Park City, Utah.
3.

Thereafter, John Woodcock and I came to an oral agreement

whereby Woodcock obtained financing in his name for the purchase of
the building and the building was deeded in his name.
4.

As

part

of

the

oral

agreement, Mr. Woodcock

paid

approimately $10,000 towards the purchase price of the building to

the seller, which $10,000 was added to the $40,000 I had previously
paic

the seller.
5.

As part of the oral agreement, Mr. Woodcock and I agreed

that at such time in the future as I was financially able to
refinance the building in my name, he would agree t

transfer the

title into my name.
6.

As part of the oral agreement reached in the spring of

1985, Mr. Woodcock and I agreed that Woodcock would receive credit
for the $10,000 he paid to the seller originally and I would
receive credit for the $40,000 I had paid the seller.
7.

As part of the oral agreement, Mr. Woodcock and I agreed

that I would pay Woodcock the monthly mortgage payment which he, in
turn, would pay to the mortgage lender.

I made these payments in

full until approximately April 1991.
8.

In approximately April 1991, I increased the monthly

payment by approximately $350 per month,
$3,000 per month.

total amount of

The increase in the payment amount was to

provide Mr. Woodcock advance payments on any amounts he may be
entitled to receive at the time the building was eventually
transferred into my name.
9.

Woodcock and I do not have a month-to-month tenancy.

1C , I specifically dispute paragraph 14 of the plaintiff's
fact statement.

11.

I specifically dispute paragraph 15 of the plaintiff's

fact statement because I have prepaid amounts owing since April
1991.
12.

Our agreement allowed me to pay any and all property

taxes at the closing when the property was transferred to my name.

fc^V/
SUBSCRIBED AND SWORN to before me this 33

day of November,

1992.

Notary Syblic, re
residing a f
Salt Lake County, Utah
My^ Commission Expires:
^r> •

NOTAKY i-CBLlC

MAUREEN WEBS
2020 Beneficial Ufa Tower
Salt Lake City. UUrt 84111
My Commission Expires
June 3,1990
STATE OF UTAH

